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— Change of the 46-year legal practice

In any event, the claimant in
the case decided was not suc-
cessful since the Court ruled
that the activity which he actu-
ally performed was not the
acquisition of shares but rather
the management of an agency
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Section 17 (1) of the German
Share Companies Act
(Aktiengesetz; hereinafter
“AktG™) simultaneously fulfils
the requirements of a depend-
ent corporation for the pur-
poses of establishing a VAT

group.

51% of the shares of the cor-
poration in question (Company
X) were owned by a private
person and the other 49% by a
second corporation (Company
Y). According to Company X's
articles of association, each
shareholder was entitled to
name a chief executive officer
with each CEO having unlim-
ited power of representation.

According to Sec-
tion 2 (2) No. 2 UStG, in order
to constitute a VAT group, the
dependent corporation must be
integrated into the controlling
corporation in financial, eco-
nomic as well as organizational
aspects. Financial and eco-
nomic integration were not
doubted in the case decided,
but organizational integration
was not clearly existent.

The lower financial court found
that Company Y, as the minor-
ity shareholder of Company X,
was able to exert sufficient
controlling influence on the
latter and therefore on the ba-
sis of the German corporation
law confirmed the existence of
a VAT group.

The Federal German Tax Court,
however, stressed that the
UStG contains its own defini-
tion of a VAT group which al-
lows no reference to definitions
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found in other statutes. The
Court stated that organiza-
tional integration, which is one
of the requirements of Sec-
tion 2 (2) No. 2 UStG, must be
negated in a case in which the
corporation in question has
two CEOs each of whom has
unlimited power of representa-
tion since, in such a structure,
not only the CEO of the major-
ity shareholder but also the
CEO of the minority share-
holder can determine the man-
agement of the dependent
corporation. According to the
Court, such a structure does
not fulfil the requirement of
organizational integration re-
quired by the UStG and thus
does not constitute a VAT

group.

Federal German Tax Court:
The Germany-ltaly Double
Taxation Treaty allows the
German taxation of a Ger-
man resident shareholder in
regard to profits resulting
from a change in the legal
form of an Italian company

An individual resident in Ger-
many held 80% of the shares
of an Italian private limited
partnership (Societa in acco-
mandita semplice) which con-
verted itself into a corporation
(Societa a responsabilita limi-
tata). The Italian tax law al-
lowed the corporation to as-
sume the assets of the partner-
ship at book value and there-
fore assessed no tax on the
profits resulting from the con-
version. Subsequent to the
conversion, the German resi-
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dent shareholder sold his
shares in the new corporation
for around EUR 1 million
which, after deduction of the
share acquisition costs, re-
sulted in a profit of approxi-
mately EUR 440,000, which
was not taxable under Italian
law.

The German shareholder was
of the opinion that the profit
should also remain tax free in
Germany since Art. 24 (3)a
and Art. 7 of the Germany-
Italy double taxation treaty
exempts  profits  resulting
from the transfer of shares in
corporations from taxation in
the shareholder’s state of
residence.

In its decision of October 17,
2007, the Federal German
Tax Court interpreted the
Germany-Italy double taxa-
tion treaty in a different man-
ner and argued that the in-
tent of Art. 24 (3) together
with Art. 7 and the treaty’s
protocol is to only exempt
profits which have already
been taxed in the corpora-
tion’s state of domicile. If this
state taxes neither the con-
version nor the transfer of
the shares, the shareholder’s
state of residence, in this case
Germany, retains its right of
taxation.

Federal German Tax Court:
Losses which could have
been but were not de-
ducted by a decedent are
not deductible for the dece-
dent’s heirs — Change of
the 46-year legal practice
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With its decision of December
17, 2007 the Great Senate of
the Federal German Tax Court
changed a 46-year-old legal
principle. A provision of the
German income tax guidelines,
which are binding on German
tax offices, provides that losses
resulting from negative income
of a decedent which are quali-
fied as deductible losses but
which could not be deducted
from positive income during
the lifetime of the decedent,
remain deductible for the tax
assessment of an heir.

The Court has now reached
the conclusion that the word-
ing of Section 10d of the In-
come Tax Code
(Einkommensteuergesetz,
hereinafter “EStG”) as well as
the entirety of the German
system of income taxation do
not allow the continuance of
this legal practice. Rather, the
Court stated, while German
tax law contains several provi-
sions dealing with certain as-
pects of the inheritance of as-
sets, enterprises and shares,
Section 10d EStG, which regu-
lates the deduction of losses
not in the year of origination
but in preceding or succeeding
fiscal years, does not mention
the case of inheritance at all.
Therefore, the Court reverted
to one of the basic principles
of German income tax law,
namely that of individual taxa-
tion, which holds that only the
income and expenses of a sin-
gle individual can be used to
determine the tax burden of
such person and that expenses
borne by third persons cannot
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reduce the taxable income of
an individual shareholder.

In its 23-page decision, the
Court discusses various argu-
ments which might justify the
old legal practice but eventu-
ally concludes that these are
no longer valid. Therefore,
the old legal principle wiill
only remain applicable for
inheritance-tax cases which
were not finally assessed
prior to the day on which the
decision was published.
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For more information,
please contact:

Peter H. Dehnen
peter.dehnen@dehnen.de
Tel +49 (0) 211 4497-07

While the advice and information in this
newsletter is believed to be true and
accurate at the date of its edition, nei-
ther GermanBusinessForum nor its ini-
tiator can accept any legal responsibility
for any errors or omissions that may be
made. GermanBusinessForum and its
initiator make no warranty, expressed or
implied, with respect to the material
contained in its newsletters. This is a
free service and therefore you agree by
receiving any newsletter(s) that this dis-
claimer is reasonable.
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